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1. Laraine Salvatore v. Board of Education of the Mineola Union Free School
District, Supreme Court, Nassau County, (April 13, 2009).

The Vice President of Respondent, the Board of Education ("BOE”), petitioned the Court
for an order directing the Respondent to pay for all reasonable legal fees and expenses
incurred in a defense of a defamation action.

The Superintendent's Employment Agreement required the BOE to meet annually in
executive session to evaluate the Superintendent's performance. The BOE met for this -
purpose, and BOE members were given instruction to make a detailed evaluation of the
Superintendent (including the reasons for each particular rating). With the
Superintendent's consent, a BOE meeting was scheduled to discuss this evaluation.

After this meeting, the Superintendent requested that the Vice President provide him with
examples of behavior and actions that led her to evaluate him poorly, and she did so.
Thereafter, the Superintendent commenced a defamation action against the Vice
President, who requested a defense and indemnification under the Public Officers Law.
An independent investigation by the BOE resuited in a determination denying Petitioner's
request on the grounds that the statements were not made in the scope of the Vice
President's official duties.

The Court held that the BOFE's finding that the alleged defamation did not occur within
the scope of Petitioner's official duties lacked a factual basis and was arbitrary and
capricious. Rather, it was clear that the Vice President's alleged defamatory statements
were made within the scope of her evaluation of the Superintendent's job performance.
The fact that defamation i1s an mtentional tort did not automatically deny the petitioner
protection under Public Officers Law § 18(a). Therefore, the BOE was ordered to
provide a defense to Petitioner in the defamation action.

2. Consedine v. Portville Central School District et al., 12 N.Y.3d 286, 879
N.Y.S5.2d 806 (2009).

Defendant school district created a new assistant principal position and appointed
Plaintiff, a tenured teacher from another school district, to the post for a probationary
three year period. Plamntiff and Defendant entered into an employment contract which
stated that "[t]he District shall pay [plaintiff} for his services an annual salary of $52,000
for the period of January 1, 2003 through December 31, 200[5]." Six months after
Plaintiff began in this capacity, Defendant climinated Plaintiff’s assistant principal



position and advised him that he would not be working in that capacity in the fall.
Plaintiff sued the school district, claiming breach of the employment contract. Both
parties moved for summary judgment, but the trial judge determined that the case
required a trial.

After a bench trial, the trial court ruled in Plamntiff s favor, and determined that the parties
had intended a three-year employment contract. The Appellate Division affirmed. The
Court of Appeals granted the District leave to appeal and reversed.

While the Court of Appeals held that a school district can waive its statutory right,
pursuant to Education Law § 3012(1)(b), to discharge a probationary school administrator
at any time during the three year probationary term by entering into a durational three-
year employment contract, it also ruled that absent an express waiver, the school district
retains this right. In this case, the Court determined that the language was too equivocal
to establish that the school district consciously and expressly agreed to waive its statutory
right, and the testimony at trial did not yield any compelling evidence that such a waiver
was contemplated. Therefore, while the school district could have waived its §
3012(1)(b) right, it did not do so under the facts of this case.

3. Appeal of Nolett, (Dec. # 15, 582) (Dec. 12. 2008).

The Commissioner of Education has again upheld the rule that all parties whose rights
could be adversely affected by a determination in favor of a petitioner must be joined as
respondents and served with the Petition.

In this case, the Plaintiff, a tenured teacher, sued her employer school district for
miscalculating her years of seniority and, as a result, terminating her employment instead
of another tenured teacher with allegedly less seniority. The Commissioner of Education
dismissed the case because the Plaintiff did not join or serve those teachers who she
claimed had less seniority than her. The Court reasoned that because a determination in
favor of Plaintiff would adversely affect the other teachers, those other teachers must be
joined as necessary parties/respondents and served with a copy of the notice of petition
and petition, thereby providing them an opportunity to respond to the petition.

4. In the Maiter of the Arbitration between Fredonia Salaries Support Staff
Association and Fredonia Central School District,

AAA Case No. 15 390 00689 08.

This is an Arbitrator's decision that sets forth the proper standard of proof in discipline
and dismissal cases decided pursnant to a collective bargaining agreement.

Two school cleaners, who were members of the Salaried Support Staff Association, were
allegedly seen by a summer employee having sexual intercourse in a room in a district
high school. The summer employee who saw this reported it to the police and his
supervisor, and eventually provided written statements to both. The informant testified at
two separate pre-termination hearings before a Hearing Officer (as was required by the



cleaners' collective bargaining agreement), although he was never sworn in and was
never cross-examined. While both cleaners claimed that they never touched each other,
their testimonies differed as to their proximity to each other in the room on that day. One
cleaner testified that at the time of the alleged sexual intercourse, he was actually with
other employees (although he offered no witnesses at the hearing to corroborate this). At
their separate hearings, and in this Arbitration, both cleaners admitted that prior to this
alleged incident, the District cautioned them not to be together for personal reasons
during the work day.

In separate findings, the Hearing Officer recommended that the cleaners be terminated
from their positions. The Superintendent wrote to both cleaners, informing them that he
decided to follow this recommendation. Individual demands for arbitration were filed on
behalf of each cleaner, alleging that each was "discharged without just cause supported
by substantial evidence." At the Arbitration Hearing, only the Superintendent testified on
behalf of the District.

The relevant issue in this case is what standard of proof should be followed. The union
argued that the Arbitrator should use a “preponderance of the evidence,” which is
typically used in discipline and dismissal cases. This standard would require the District
to prove that the events leading up to the discipline and dismissal were more likely than
not to have occurred. The District, however, argued that the Arbitrator should use the
lower standard as set forth in the collective bargaining agreement; whether “just cause”
has been established by "substantial evidence”. This standard would require a lesser
showing to prove the facts; that there was some evidence that could lead one to conclude
that the events occurred.

While the Arbitrator acknowledged that the usual standard is “preponderance of the
evidence,” (especially when the penalty of dismissal is accompanied by some additional
"stigma’}, he held that he was bound by the terms of the collective bargaining agreement
and applied the “substantial evidence” test.

In this case, the determination was based on hearsay. While hearsay is usually
insufficient to discharge or discipline, the Arbitrator determined that the hearsay in this
case was sufficient to satisfy the "substantial evidence" standard since it simply requires a
showing that there is some evidence to support the finding. The Arbitration did not
require proof that it was more likely than not to have occurred (as that is the higher
preponderance of the evidence standard). Thus, the Arbitrator found that there was no
violation by the District of Article IV Discipline/Dismissal of the collective bargaining
agreement.



5. In the Matter of the Arbitration between Tonawanda Education Association and
Tonawanda City School District, AAA Case # 15 390 00434 08 (November 21,

2008).

In this case, a non-bargaining unit member was selected over a district teacher for a
coaching position. The grievant contended that this appointment was contrary to a long
standing practice of giving preference to bargaining unit members over non-bargaining
unit members for coaching positions. The collective bargaining agreement states:
“Positions in a district interscholastic program shall be filled on a yearly basis according
to Commissioner’s regulations. All selections shall be made by the superintendent and
confirmed by the board of education, based on the applicant’s qualifications and
suitability for the job.” Arbitrator Mona Miller found that the language was clear and
unambiguous, and therefore not subject to interpretation by way of past practice. The
Arbitrator also found it instructive that the parties had removed language from the
contract granting preference to bargaining unit members approximately ten years earlier.
Arbitrator Miller also found that contract provisions regarding the salary and posting
procedures for coaching positions do not speak to a preference for bargaining unit
members receiving such positions, but exist because bargaining unit members apply for
vacant coaching positions.

6. Matter of East Meadow Union Free School District v. New York State Division of
Human Rights, 65 A.D.3d 1342, 886 N.Y.S5.2d 211 (2d Dept. 2009).

The Appellate Division held that Executive Law § 296(4), which prohibits non-
employment related discrimination by an “educational corporation or association,” does
not apply to a public school district. In this case, the complainant challenged a decision
by the school district prohibiting the use of a service dog in the public school by students
with disabilities. The court held that the Executive Law does not apply to school districts
on issues such as these, and therefore vacated the determination of the New York State
Division of Human Rights. It is important to note that there is a split in the Appellate
Divisions on this issue, and this decision does not apply to employment discrimination
claims against school districts. The New York State Supreme Court (Onandaga County)
reach a similar result in North Syracuse Central School District v. New York State
Division of Human Rights (Sup. Ct., Onandaga Co., Dec. 9, 2009) (Index No. 09-7473).
Similarly, see Ithaca City School District v. New York State Division of Human Rights
(Sup. Ct., Tompkins Co., Oct. 9, 2009) (Index No. 2009-0742).

7. Appeal of PS (City School District of the Citv of Tonawanda), (Dec. No. 15, 958)
(July 29, 2009).

The Commissioner found that the decision of the Board of Education to abolish the
exempt posttions of District Clerk and Director of Contimying/Community Education,
even 1f unlawful, did not entitle the incumbent to recover lost wages because the
Commissioner has no authority to award monetary damages, costs or reimbursements in
an appeal under Education Law § 310.
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8. Herbs v. South Country Central School District (Sup. Ct. Suffolk Co., July 9,
2009) (Index No. 05056/2008).

Special Education Aid (non-competitive civil service classification) may not count time
served in school monitor or teaching assistant positions, which are not in the non-
competitive class, for purposes of determining whether she had completed five years of
continuous service so as to entitle her to the protection of Civil Service Law § 75(1).

9. DeLouise v. Board of Education of the Shoreham-Wading River CSD (Sup. Ct.
Suffolk Co., July . 2009).

The court applied the doctrine of primary jurisdiction in dismissing Petitioner’s Article
78 Petition challenging a 25.9% tax rate increase under a contingency budget as non-
compliant with § 2023 of the New York Education Law. The court held that the
Commusstoner of Education has special competency in determining school budgetary
1ssues and applied the doctrine of primary jurisdiction in dismissing the matter.

10. In the matter of the Arbitration between Niskavuna Central School District and
Niskayuna School District Employee’s Association (NYS PERB Case # A2008-
460 Arbitrator Ira B. LoBel) (July 24. 2009).

This case involved an assessment of the following language in the selection of a utility
worker position: “if the qualifications of the (applying employees) are equal, the position
shall be filled on the basis of District seniority with the most senior employee(s) being
given such position(s).” The District selected a grounds worker in the Buildings and
Ground Department with about 3 years of service over two bus drivers with 17 and 13
years of service, respectively. Although both the bus drivers alleged that they had
experience relating to the utility worker position as a result of activities prior to their
service as drivers and while serving as drivers, the Arbitrator rejected the Unton’s
position that the candidates were equally qualified. The Arbitrator held that “the
language requires the use of seniority only when qualifications are equal.” In this case,
the qualifications are not equal and the employer has the right to choose the candidate it
deems to be the most qualified.
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BOARD OF EDUCATION of the MINEOLA
UNION FREE SCHOOL DISTRICT,
Respondent

For Relief Pursuant to Article 78 of the
Civil Practice Law and Rules

---------------------------------

The following papers read on this motion:

Notice of Votion/PetitioN.. . ...counresmivirsiserrsmermnorsacisnns 2
Answering Affidavits........ IR §
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PRESENT: HON. JOSEPH P. SPINOLA )

Petitioner moves for an Order, pursuant to Public Officers Law §18(3), directing
the respondent, BOARD OF EDUCATION.of the MINEOLA UNION FREE
SCHOOL DISTRICT (“BOE™), to provide a defense to petitioner in a defamation action
commenced by the Superintendent of the Mitieola Union Free School District currently
pending in Supreme Court, Nassau County; Directing the BOE to reimburse the petitioner
for all reasonable legal fees and expenses inci:rred in the defense of the defamation action
from October 24, 2008 to the date hereof; Digecting the BOE to reimburse or pay directly
to the law firm of Hamburger, Maxson, Yaffe, Wishod & Knauer, LLP, the reasonable
tegal fees and expenses to be incurred by pet" ioner in the defense of the defamation
action from the date hereof until the defamatEEm action is concluded; Awarding costs and
disbursements of this proceeding, including the reasonable attorney’s fees incurred by
petitioner in bringing this proceeding.

Petitioner, LARAINE SALVATORE, is Vice President of the respondent, BOE,
The Superintendent’s Employment Agreement requires the BOE to meet annually in
executive session to evalnate the Superintendent’s performance. On August 6, 2008, the
BOE went into executive session for the purpose of conducting the BOE evatuation of the
Superintendent. Same consisted of a procedure delineated in an evaluation instruction
sheet distributed to the members of the BOE which provides a detailed method of
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evaluating the Superintendent’s goals and performance standards and, suggests that each
BOE member provide comments supporting the reason for their particular rating. At this
meeting, the evaluation of the Superintendent was conducted and, upon agreement and
consent of the Superintendent, a BOE meeting was scheduled for August 14, 2008
wherein the evaluation of the of the Supermtendent would be discussed in a public
session.

At the August 14, 2008 meeting, the BOE member’s evaluation ratings were
revealed to the Superintendent. Petitioner rated in Superintendent poorly in several
categories, in particular, values and ethics. Upon completion of all other business at this
meeting another BOE meeting was scheduled for September 18, 2008.

Of relevance at the September 18, 2008 BOE mesting, the Superiniendent,
requested that the petitioner provide him with examples of his behavior and actions as
superintendent that led her to evaluate him poorly. As requested, petitioner provided the
BOE president and the superintendent with a writien explanation of her evaluation of the
superintendent. Thereafter, on or about October 24, 2008, the Supermtendent, Yorenzo
Licopoli, commenced a defamation action against the petitioner in Supreme Count,
Nassau County (“defammation action™),

On or about October 28, 2008, within ten (10) days after being served the
Summons and Complaint in the defamation action, in accordance with Public Officers
Law §18(5), petitioner delivered a request to the BOE to provide for her defense in the
defamation action pursuant to Public Officers Law §18(3).

Since the complaint in the defamation action fails to specifically allege that
petitioner, at the time the alleged defamatory statements were made, was acting within the
scope of her emplovmenf_ an independent investigation by the BOE was appropriately
made. (Merill v."County of Broome, 244 AD2d 530) A final determination denying
petitioner’s request that it provide her a defense in the defamation action was made at the
Janvary 135, 2009 BOE meeting thereby giving rise to the instant proceeding. The BOE
denial was based upon their determination that the alleged defamation did not ocour
within the scope of her employment duties and that defamation is an intentional tort. It is
petitioner’s position that the BOE’s determination lacks factual basis and is arbitrary and
capricious.

Public Officers Law §18(3)(a) requires a public entity, such as the BOE, to provide

a legal defense of employees in civil actions “arising out of any alleged act...which

- oceurred or allegedly occurred while the employee was acting within the scope of...public
employment or duties.” The determination as to whether an employee was acting within
the scope of his employment is of a factual nature to be determined in the first instance by
the public entity, and that determination may be set aside if it lacks factual basis, and in
that sense, s atbitrary and capricious. (Rivello v Waldron, 47 NY2d 303; Williams v. City
of New York, 64 NY2d 800)
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In the instant matter, it is the Court’s finding the BOE's detcrmination that the
alleged defamation did not occur within the scope of petitioner’s employment duties and
that defamation, because it is an intentional tort is exempted from Public Officers Law
§18, lacks factual basis and is arbitrary and capricious. Petitioner’s alleged defamatory
staternents were made, without question, made within the scope of petitioner’s
employment duty whereby she and the entire Board were charged with evaluating the
Superintendent’s goals and performance standards. In fact, paragraph 2 of the Board
Member Superintendent Evalnation sheet specifically requests written commentary to
substantiate the Board member’s evaluation. Moreover, the Superintendent requested that
the petitioner provide him with examples of his behavior and actions as superintendent
that Ied her to evaluate him poorly. He requested this in her capacity as Vice President of
the BOE. Contrary to the BOE’s assertion, there is no basis in fact that the alleged
defamatory statements which gave rise to the underlying tort action had there origins in a
personal dispute with the Superintendent. Additionally, the fact that defamation is an
intentional tort does not, ipse facto, deny the petitioner the protection of Public Officers
Law §18(a). In fact, a defense under Public Officers Law §18(a) must be provided even
though an employees action may be characterized as intentional wrongdoing, unless it can
be determined that the conduct was entirely unrelated to the employee’s duties. (Matter
of Schultz v. Doetsch, 217 AD2d 861; Polak v. City of Schenectady, 181 AD2d 233)
Accordingly, petitioner’s motion is granted to the extent provided hereunder.

ORDERED that respondent, BOARD OF EDUCATION of the MINEOLA
UNION FREE SCHOOL DISTRICT shall provide a defense to petitioner in the
defamation action commenced by the Superintendent of the Mineola Union Free School
District, entitled Lorerzo Licopoli v. Laraine Salvatore (19446/08) currently pending in
Supreme Court, Nassau County;

ORDERED that respondent, BOARD OF EDUCATION of the MINEQLA

- UNION FREE SCHOOL DISTRICT shal}l reimburse the petitioner for all reasonable
legal fees and expenses incurred in the defense of the defamation action from October 24,
2008 to the date hereof;

ORDERED that respondent, BOARD OF EDUCATION of the MINEOLA
UNION FREE SCHOOL DISTRICT shall pay directly to the law firm of Hamburger,
Maxson, Yaffe, Wishod & Knauer, LLP, the reasonable legal fees and expenses to be
incurred by petitioner in the defense of the defamation action from the date hereof until
the defamation action is concluded.

This constitutes the decision and order of the Court.

oseph P. Spinola, Justice
Supreme Court, Nassau County
Dated: Aprit 13, 2009 XXX
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This ¢pinion is uncorrected and subject to revision before
publication in the New York Reports.

No. 30
John R. Consedine,
Respondent,
V.
Portville Centxal School District
et al.,
Appellants.
Hugh M. Russ III, for appellants.
John F. Keirshko, for respondent.
_ New York State School Boards Association, Inc., amicus
curiae.
JCONES, J.:

This appeal requires us to determine: (1) whether a
school district can waive its statutory right to discharge a
probationary school administrator at any time during the three-
year probationary term {(see Education Law § 3012 [1] [bl) by

entering into a durational, three-year employment contract; and
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(2} if so, whether defendant Portville Central School District in
fact waived that statutory rigﬁt by executing the contract at
issue here. We conclude that the first question should be
answered in the affirmative, but hold, under the facts and
circumstances of this case, that defendant school district did
not walve its statutory rxright under section 3012 (1) ({b).

In 2002, defendant schoeol district created a new
assistant principal position and appointed plaintiff, a tenured
teacher in another scheool district, to the post for a
probationary period of three years (January i, 2003 through

December 31, 2005}. In December 2002, plaintiff and defendant
.school district executed an employment contract, which, in
relevant part, stated, “[tlhe District shall pay f[plaintiff] for
his services an annual salary of $52,000 for the period of
January 1, 2003 through December 31, 200[5].7 In accordance with
the foregoing, plaintiff began working as an assistant principal
within the school district. Approximately six months later (in
.July 2003), defendant school district, citing budget constraints,
eliminated plaintiff’s assistant principal position and advised
him that he would not be working in that capacity in the fall.

After serving a notice of claiﬁ, plaintiff commenced
this breach of contract action against defendants seeking
damages. Motion practice not relevant to resolution of this
appeal ensued. After defendants answered, plaintiff moved (1)

for summary judgment on his cause of action, (2) to dismiss
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defendants’ defenses and (3) for sanctions. Defendants likewise
moved for summary judgment to diemiss the complaint. Supreme
Court denied the motions and ruled that a trial must be held to
determine the intent of the parties.

After a bench trial, Supreme Court ruled that the
employment contract was unambigucus, rendered judgment in
plaintiff’s favor and awarded him damages. The court stated, “as
a matter of law, . . . the employment agreement between the
parties is a contract for a three year pefiod of employment
beginning January 1, 2003 and ending on December 31, 2005."
Further, the court stated, “notwithstanding Education Law § 3012,
nothing prevented the [Bloard from extending plaintiff a three
year contract . . . [A] school district is free to offer an
administrator a three year probationary contract which cannot be
terminated until the three years is over, and that is what
occurred here.” Supreme Court alternatively ruled that “[e]lven
if the court could not make this determination as a matter of
law, the verdict would be the same” because “the extrinsic
evidence here demonstrates that a three year period was
intended.” The Appellate Division affirmed without opinion.

This Court granted defendants leave to appeal, and we now
reverse.

On appeal to this Court, deféndants contend that
plaintiff cannot maintain a breach of contract claim because

Education Law § 3012 (1) (b) expressly prochibits a school
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district from entering a contract guaranteeing a non-tenured
administrator employment for a certain duration. Defendants
further argue that even if no statutory prohibition existed, the
contract at issue does not guarantee plaintiff employment for a
set duration. In their view, the contract merely established the
terms and conditions of plaintiff's probationary appointment.
Countering defendants, plaintiff argues, in spite of the
elimination of his position due to budget constraints, that
defendant school district must pay plaintiff‘s annual salary for
the specified three year period because the contract, by its
plain terms, clearly and unambiguously accords plaintiff the
right to such payments.

The current versicn of Education Law § 3012 (1} (b},
enacted in 1975, provides:
“Principals, administrators, supervisors and
all other members of the supervising staff of
school distriets . . . shall be appointed by
the board of education . . . upon the
recommendation of the superintendent of
schools for a probationary period of three
yvears.' The service of a person appointed to
any of such positions may be discontinued at
any time during the prchationary period on
the recommendation of the superintendent of

schools, by a majority vote of the board of
education.”

! Once the probationary term has expired, the superintendent
of schools shall make a written report recommending appcintees
found to be competent, efficient and satisfactory for appointment
on tenure (gsee Education Law § 3012 [2]). Appointees granted
tenure cannot be removed except for cause after a hearing
conducted pursuant to Education Law § 3020-a.
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