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l. Laraine Salvatore v. Board of Education of the Mineola Union Free School
D¿s¿rlc¡. Supreme Court, Nassau County. (April 13. 2009).

The Vice President ofRespondent, the Board of Education ("BOE"), petitioned the Court
for an order directing the Respondent to pay for all reasonable legal fees and expenses
incurred in a defense of a defamation action.

The Superintendent's Employment Agreement required the BOE to meet annually in
executive session to evaiuate the Superintendent's performance. The BOE met for this
purpose, and BOE members were given instruction to make a detailed evaluation of the
Superintendent (including the reasons for each particular rating). With the
Superintendent's consent, a BOE meeting was scheduled to discuss this evaluation.

After this meeting, the Superintendent requested that the Vice President provide him with
examples ofbehavior and actions that led her to evaluate him poorly, and she did so.
Thereafter, the Superintendent commenced a defamation action against the Vice
President, who requested a defense and indemnification under the Public Officers Law.
An independent investigation by the BOE resuited in a determination denying Petitioner's
request on the grounds that the statements were not made in the scope ofthe Vice
President's offi cial duties.

The Court held that the BOE's finding that the alleged defamation did n o/ occw'üithin
the scope ofPetitioner's official duties lacked a factual basis and was arbitrary and
capricious. Rather, it was clear that the Vice President's alleged defamatory statements
were made within the scope ofher evaluation of the Superintendent's job perfonnance.
The fact that defamation is an intentional tort did not automatically deny the petitioner
protection under Public Officers Law $ 18(a). Therefore, the BOE was ordered to
provide a defense to Petitioner in the defamation action.

2. Consedine v. Portville Centra.l School Dißtrict et al..12N.Y.3d286.879
N.Y.S.2d 806 (2009).

Defendant school district created a new assistant principal position and appointed
Plaintiff, a tenured teacher from another school district, to the post for a probationary
three year period. Plaintiff and Defendant entered into an employment contract which
stated that "[t]he District shall pay [plaintiff] for his services an annual salary of $52,000
for the period of January 1, 2003 through December 3 I , 200[5]." Six months after
Plaintiffbegan in this capacity, Defendant eliminated Plaintiffs assistant principal



position and advised him that he would not be working in that capacity in the fal1.
Plaintiff sued the school district, claiming breach of the emplolment contract. Both
parties moved for summary judgrnent, but the trial judge determined that the case
required a trial.

After a bench trial, the trial court ruled in Plaintiff s favor, and determined that the parties
had intended a three-year emplo)¡ment contract. The Appellate Division affirmed. The
Court ofAppeals granted the District leave to appeal and reversed.

While the Court of Appeals held that a school district can waive its statutory right,
pursuant to Education Law $ 3012(1Xb), to discharge a probationary schooi administrator
at any time during the three year probationary term by entering into a durational three-
year employment contract, it also ruled that absent an express waiver, the school district
retains this right. In this case, the Court determined that the language was too equivocal
to establish that the school district consciously and expressly agreed to waive its statutory
right, and the testimony at trial did not yield any compeiling evìdence that such a waiver
was contemplated. Therefore, while the school district could have waived ìts $
3012(1Xb) dght, it did not do so under the facts of this case.

3. Appeal of Nolett. (.Dec. # 15.582) (Dec. 12.2008'¡.

The Commissioner of Education has again upheld the rule that all parties whose rights
could be adversely affected by a determination in favor ofa petitioner must bejoined as

respondents and served with the Petition.

In this case, the Plaintiff, a tenured teacher, sued her employer school district for
miscalculating her years of seniority and, as a result, terminating her employrnent instead
of another tenured teacher with allegedly less seniority. The Commissioner of Education
dismissed the case because the Plaintiffdid notjoin or serve those teachers who she
claimed had less seniority than her. The Court reasoned that because a determination in
favor of Plaintiff would adversely affect the other teachers, those other teachers must be
joined as necessary parties/respondents and served with a copy ofthe notice ofpetition
and petition, thereby providing them an opportunity to respond to the petition.

4. In the Matter of the Arbitration between Fredonia Salaries SuBpgllt-\lqff
Association and Fredonia Central School District,
AAA Case No. 15 390 00689 08.

This is an Arbitrator's decision that sets forth the proper standard ofproofin discipline
and dismissal cases decided pursuant to a collective bargaining agreement.

Two school cleaners, who were members of the Salaried Support Staff Association, were
allegedly seen by a surnmer employee having sexual intercourse in a room in a district
high school. The summer employee who saw this reported it to the police and his
supervisor, and eventually provided written statements to both. The informant testified at
two separate pre-termination hearings before a Hearing Officer (as was required by the



cleaners' collective bargaining agreement), although he was never swom in and was
never cross-examined. While both cleaners claimed that they never touched each other,
their testimonies differed as to their proximity to each other in the room on that day. One
cleaner testified that at the time ofthe alleged sexual intercourse, he was actualiy with
other employees (although he offered no witnesses at the hearing to corroborate this). At
their separate hearings, and in this Arbitration, both cleaners admitted that prior to this
alleged incident, the District cautioned them not to be together for personal reasons
during the work day.

In separate frndings, the Hearing Officer recommended that the cleaners be terminated
fiom their positions. The Superintendent wrote to both cleaners, informing them that he
decided to follow this recommendation. Individual demands for arbitration were filed on
behalfof each cleaner, alleging that each was "discharged without just cause supported
by substantial evidence. " At the Arbitration Hearing, only the Superintendent testified on
behalfofthe District.

The relevant issue in this case is what standard of proof should be followed. The union
argued that the Arbitrator should use a "preponderance of the evidence," which is
typically used in discipline and dismissal cases. This standard would require the District
to prove that the events leading up to the discipline a¡d dismissal were more likely than
not to have occuffed. The District, however, argued that the Arbitrator shouid use the
lower sta¡rdard as set forth in the collective bargaining agreement; whether 'lust cause"
has been estabiished by "substantial evidence". This sta¡rdard would require a lesser
showing to prove the facts; that there was some evidence that could lead one to conciude
that the events occur¡ed.

While the Arbitrator acknowledged that the usual standard is 'þreponderance of the
evidence," (especially when the penalty of dismissal is accompanied by some additional
"stigrna"), he held that he was bound by the terms of the collective bargaining agreement
and applied the "substantial evidence" test.

In this case, the determination was based on hearsay. While hearsay is usually
insufficient to discharge or discipline, the Arbitrator determined that the hearsay in this
case was sufficient to satisfy the "substantial evidence" standard since it simply requires a

showing that there is some evidence to support the finding. The Arbitration did not
require proof that it was more likely than not to have occurred (as that is the higher
preponderance of the evidence standard). Thus, the A¡bitrator found that there was no
vìoiation by the District of A¡ticle IV Discipline/Dismissal of the collective bargaining
agreement.



5. In the Matter of the Arbitration between Tonawanda Education Association and
Tonawanda Ciw School District, AAA Case # 15 390 00434 08 (November 27.
2008).

In this case, a non-bargaining unit member was selected over a district teache¡ for a
coaching position. The grievant contended that this appointrnent was contrary to a long
standing practice of givìng preference to bargaining unit members over non-bargaining
unit members for coaching positions. The collective bargaining agreement states:

'?ositions in a district interscholastic program shall be filled on a yearly basis according
to Commissioner's regulations. Al1 selections shall be made by the superintendent and
confirmed by the board of education, based on the applicant's qualifications and
suitability for the job." Arbitrator Mona Milier found that the language was clear and
unambiguous, and therefore not subject to interpretation by way ofpast practice. The
A¡bitrator also found it instructive that the parties had removed language from the
contract granting preference to bargaining unit members approximately ten years earlier.
Arbitrator Miller also found that contract provisions regarding the salary and posting
procedures for coaching positions do not speak to a preference for bargaining unit
members receiving such positions, but exist because bargaining unit members apply for
vacant coaching positions.

6. Matter of East Meadow Union Free School District v. New York State Division of
Human Rishts. 65 A.D.3d, t342. 886 N.y.S.2d 277 (adDeþl,Z_gg].

The Appellate Division held that Executive Law 5 296(4), which prohibits non-
emplo).rnent related discrimination by an "educationai corporation or association," does
not apply to a public school district. In this case, the complainant challenged a decision
by the school district prohibiting the use of a service dog in the public school by students
with disabilities. The court held that the Executive Law does not apply to school districts
on issues such as these, and therefore vacated the determination of the New York State
Division of Human Rights. It is important to note that there is a split in the Appellate
Divisions on this issue, and this decision does not apply to employment discrimination
claims against school districts. The New York State Supreme Court (Onandaga County)
reach a similar result in North S)¡racuse Central School District v. New York State
Division of Human Rishts (Sup. Ct., Onandaga Co., Dec.9,2009) (Index No. 09-7 473).
Similarly, see Ithaca City School Diskict v. New York State Division of Human Riehts
(Sup. Ct., Tompkins Co., Oct. 9,2009) (Index No. 2009-0742).

7 - hpeal of PS C¡ty Sch S\
(Jtlv 29.2009).

The Commissioner found that the decision ofthe Board ofEducation to abolish the
exempt positions of District Clerk and Director of Continuing/Community Education,
even if unlawful, did not entitle the incumbent to recover lost wages because the
Commissioner has no authority to award monetary damages, costs or reimbu¡sements in
an appeal under Education Law $ 3 10.



8. Herbs v. South Countnt Central School District (Slup. CT. Sttffolk Co., Jtly 9,
2009) (Index No. 05056/2008).

Special Education Aid (non-competitive civil service classification) may not count time
served in school monitor or teaching assistant positions, which are not in the non-
competitive class, for purposes of determining whether she had completed five years of
continuous service so as to entitle her to the protection of Civil Service Law $ 75(1).

9 . DeLouise v. Board of Education of the Shoreham-\4/ading River CSD (Sup. Ct.
Suffolk Co.. Julv 9. 2009).

The cou¡t applied the doctrine of primary jurisdiction in dismissing Petitioner's Aficle
78 Petition chall eng;ng a 25 .9%o tax rate increase under a contingency budget as non-
compliant with $ 2023 of the Ne¡v York Education Law. The court held that the
Commissioner ofBducation has special competency in determining school budgetary
issues and applied the doctrine of primary jurisdiction in dismissing the matter.

10. In the matter of the Arbitration between Niskavuna Central School District and
Niskavuna School District Emplqtee's Associatio A200S-
460 Arbitrator ka B. LoBel) (Julv 24, 2009).

This case involved an assessment of the following language in the selection ofa utility
worker position: "ifthe qualifications ofthe (applyìng employees) are equal, the position
shaii be filled on the basis of District seniority with the most senior employee(s) being
given such position(s)." The District selected a grounds worker in the Buildings and
Ground Department with about 3 years of service over two bus drivers with 1l and 13
years of service, respectively. Although both the bus drive¡s alleged that they had
experience relating to the utility worker position as a result ofactivities prior to their
service as drivers and while serving as drivers, the Arbitrator rejected the Union's
position that the candidates were equally qualified. The Arbitrator held that "the
language requires the use of seniority only when quaiifications are equal." In this case,
the qualifications are not equal and the employer has the right to choose the candidate it
deems to be the most qualified.
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SUPREME COTIRT, STATE OF NE\¡¡ YORK
COLrNTY OF NASSAU

In the Matter of the Application of
LARAINE SALVATOR-E,

Pçtitioner

TTiaVIAS Part 17
Index No. 09-141
Sequence No. 01
Submit D¿te 3/12109
x)Õ(

agaínst

BOARD OF EDUCATION of úhe MINEOLA
UNION FREE SCHOOL DISTRICT,

Respondent

For Relief Pursuant to Article 78 of the
Civil Practice Law and Rule,s

The following papers read on this motion:

Notice of MotionÆet¡tion.....,... ...,...... X
Arswering Àffidavits...,..,.. ,...,...,.,,.,,,, X
Repþing Äffidavifs..............,......,-,.....,...,............,..,.,.. X

PRESENT: HoN. JOSEPIIP. SPINOLA

Petitioner moves for an Order, plrIs a4t to Public Officers Law g1B(3), directing
the respondent, BOARD OF EDUCATION,1of the MINEOL.A. UNION FREA
SCHOOL DISTRICT (*BOE), to províde a defense to petítioner in a defamation action
conimenced by the Superintendent of the MiÁeola Union Free School Disticf curently
pending in Supreme Court" Nassau County; óirecting the BOE to reimburse the petitióner
for all reasonable legal fees and expenses incþrred in the defense of the defamation action
fro¡n October 24, 2008 to the date hereof; Dilecting the BOE to reimburse or pay directly
to the law firm of Hamburger, Maxson, Yaffð, Wisho¿ & Knauer, LLp, the rea.sonable
legal fees and expenses to be incuned by petftioner in the defense oftfre defamæion
action from the date he¡eofuntil the defamatilon action is concluded; Awarding costs and
disbursements of thís proceedirg, including the reasonable attomey's fees incurred by
petitioner in bringing this proceeding.

Petitioner, LARAINE SALVÀTORE, is Vice President of the responden! BOB.
The Superintendent's Employment Agreement requires the BOE to meet arurually in
executive sessioÍ to evaluate the Supelintendent's performance. On August 6,2008, the
BoE rvent into executive session for the puqpose of oonducting the BoE oyaluatio[ of the
superíntendent. same consisted of a procedure delineated in an evaluation instruction
sheet distributed to the membe¡s of the BOE which provides a detailed methoal of
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evâluÀting tåe Superintendent's goals and performance standards and suggests ihat each
BOE member provide comments supporting the reason for their particular rating. ,{t this
meeting, the evaluation oflhe Superintendent was conducted an{ upon agreement and
oonsent oftl¡e Superintendent, a BOE rneeting was scheduled for August 14, 2008
wherein the evaluation oftbe of the Superintendent r¡,ould be discussed in a public
session.

At the Augr:st 14, 2008 meeting, the BOE member's evaluation ratings were
¡evealed to tre Superintendent. Petitione¡ rated ìn .Suporintendent poorþ in seveml
categories, in particular, vaiues and ethics- Upon completion of all other business at this
meeting another BOE meeting was schcduled for Septembcr 18, 2008.

Of relevance at tho September 18, 2008 BOE meeting, the Superintendeni,
reflrested that the petitioner provìde him wilb examples ofhis behavio¡ and actions as
superintendent that led her to evaluate hírn poorly, A.s requested, petitioner provided the
BOE president and the supeúntendent w¡th a written explanation ofher evaluation of the
supedntendent, Tlneteaft.er, on or about October 24,2O08, the Superintendsnt, Lo¡enzo
Licopoli, com¡nenoed a defamation aotion against the petitioner in Suprerne Court,
Nassau County f defamation action').

On or about October 28, 2008, within ter (10) days after being sewed rhe
Summons and Complaint in the defamation action, in accordance wilh public Officers
Law $18(5), petitioner delive¡ed a request ro Iho BOE to provide for her defense i¡ the
defamation action pursuant ro Public Officers Law g l B(3).

Since the complaint in the defamation action fails to speoifically allege thât
petitioner, at the time the alleged defamatory statements v/ere made, was acting within the
sco¡_e ofìer empJovmenl an independent investigation by the BOE was Erp¡opriately
made. (Merill |. County of Broome, 244 AD2d 5 90) A fìnal deterrnination denying
petitione,rTs request that it provide her a defense in tle defamation action was made at the
January 15, 2009 BOE meeting thereby giving rise to the ínstanr proceeding. The BOE
denial was based upon their determination that the alleged defamation did not occur
within the scope of her employm ent duties and that defamation is an intentional tort. It is
petitioner's position that the BOE's deferminatjon lacks factual basis and is arbitrary and
capricious.

Public Officers Law g 1E(3)(a) requires a public entity, such as the BOE, to provide
a legal defense of employees in civil actions "arising out ofany alleged act...which
occurred or allegodly occurred while the ernployee was acting within the scope of...public
employment or duties. " The determination as to whether an employee was acting \ ithin
the scope of his employment is of a faclual nafure to be determined in tåe first instance by
the public entity, and that determinâtion may be set aside ifit lacks factual basis, and in
that sense, is arbitrary and capricious. (Rivello v Waldron, 4i ñY2d 3031 lYilliams v. City
ofNew YorN 64NY2d 800)
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In the instant rnatter, it is the Courr's fürding the BOE'S detormination that the
alleged defamation did not occu¡ within the scope of petitioneds emplo¡'rnent duties and
that defamation, because it is an intentional tort is exompted from Public Office¡s Law
$18, lacks factual basis and is arbitrary aod caFricioùs. Petitioner's alleged defamatory
statements were made, without question, made within tie scope of petitioner's
employment duty whereby she ¿¡d the entire Board were charged wifh evaluating the
Superintendent's goals and performance stanalards. In fact, parag¡aph 2 of the Boa¡d
Mernber Superintendent Evaluation sheet specifically requests written commentary to
substantiate the Board member's evaluation. Moreover, the Superintendent requested that
the petitioner provide him with examples of his behavior and actions as supefinrendent
that led her to evaluate him poorly. He requested this in her capacity as Vice President of
the BOE. Conkary to the BOE's asserfion, there js no bâsis in fact that the alleged
defamatory statements which gave rise to the underþing tort action had there origins in a
personal dìspute with the Superintendent. Additionally, the faot that defamation is an
intentional tort does not, ípso lacto, døLy the petitioner Lhe protection of Public Officers
Law $ l8(a). In fact, a defense rurder Public Officers Law g l8(a) must be provided even
though an employees action may be cha¡acterízed as intentional wrongdoing, unless it can
be detemined tlËt the condu o1 was entirely unrelated to the employe e' s dtÍies , (Matter
ofSchultz v. Doetsch, 217 AD2d 861; Polak v. City of Schenectady, l8l !Ð2d,233)
Accordingly, potitioner's motion is granted to the extent provided he¡eunder.

ORITERED that respondent, BO.Ä,RD OF EDUCATION of the MINEOLA
IINION IE'EE SCEOOL DISTRICT shall provide a defense to petitiorer in the
defamation açtion commenced by the Superintendent of the Mineola Union F¡ee School
Dìstrict, entiided Lorenzo Licopolì v. Laraine Salvqtore (19446/08) currently pending in
Suprene Court, Nassau Cor]fì 

-tu:

ORDERED that respondenl, BOAR-D OF EDUCATION of the MINEOLA
UNION FREE SCHOOL DISTRICT shall reimburse the pelitioner for all reasonable
legal fees and expenses incurred inthe defense ofthe defamation action from October 24,
2008 to the date hereof;

ORDERED that respondent, BOA.RD OF EDUCATION of the iIÍINEOLA
UNION ¡'REE, SCHOOL DISTRICT shall pay directly to the law frrm of Hamburger,
Maxson, Yaffe, Wishod & Knauer, LLP, the reasonable legal fees and expenses to be
incurred by petitioner in the defense of the defamation action ÍÌom the date hereof until
the defamation âction is concluded.

Thìs constitutes lhe decision and order ofthe Court.

ER:

P. Spinola, Justice

Daæd; April 13,2009
Supreme Court, Nassau Counfy
xxx
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This opinion is uncorrected and subject to revision before
pu-blication in the New York Reports.

No. 30
John R. Consedine,

Respondent ,

v.
Portvil-le Central School Ðístri ct
et al .,

-Appellants.

Hugh M. Russ III, for appellants.
John F- Kershko, for respondent.
New York state School Boards Ässociatíon, Inc., amicus

curiae .

.loNES, rl.:

This appeal requires us to determine: (1) \^rhether a

school district can waive íts stat.utory right to discharge a

pr:obationary school administrator at any time during the three-

year probationary term (Eeg Education Law S 3012 [r] tbl ) by

entering into a durational, three-year employment contract; and
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in(2) if so, whether defendant Portville CenLral School District
fact waived that st.atutory right by executing the contract at
issue here. V{e conclude that the first question should be

answered in the affirmative, but ÌÌold, under the facts and

circumstances of thís case, Lhat defendant schooL distríct did
not waive its statutory right under section 3012 (1) (b).

In 2002, defendant school district created a new

assistant principal position and appointed plaintiff, a tenured

teacher in another school- district, to the posL for a

probationary period of t.hree years (Januarry L, 2OO3 through

DeceTnlf,er 31, 2005). In December 2002, plaintiff and defendant

school district executed an employment contract, which, in
relevant part, staÈed, " It]he Distríct shall pay [plaintíff] for
his services an annual salary of $52,OOO for the period of
Lfanuary L, 2003 through December 31, 200[5]." In accordance with
the foregoing, plaintiff began working as an assistant principal

within the school district. Approximatel-y six months later (in

JuIy 2003), defendant school district, citing budget constraínts,
eliminated plaintiff, s assístant principal position and advised

hím that tre would not be working in that capacity in the fall.
After serving a noLice of claim, plaintiff commenced

this breach of conÈract act.ion against defendanLs seeking

damages. Motion practice not relevant to resolution of this
appeal ensued. After defendants answered, plaintiff moved (1)

for summary judgment on his cause of action, (2) to dismiss
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defendants' d.efenses and (3) for sanctions. Defendants likewise

moved for summar.y judgment to dismiss the complaint. Supreme

Court denied the motíons and ruled that a trial must be held to
determine Lhe intent of the parties.

.After a bench trial, Supreme Court ruled that the

emplol¡rnent contract was unanìbiguous, rendered judgment in
plaintiff's favor and awarded him damages. The court stated, "as

a matter of law, the emplol¡ment agreement between the

part.ies is a contract for a three year period of employment

beginnj-ng Lfanuary 1, 2003 and ending on Decenìber 3f, 2OO5."

Further, the court stated, "notwithstanding Education Law S 3012,

nothing prevented Lhe [B]oard from extending p]aintiff a three

year cont.ract tAl school, district is free to offer an

administrator a three year probationary contract which cannot be

Lerminated until the tlÌree years is ower, and that ís wh.at

occurred here. " Supreme Court aLternatively ruled that " [e]ven

if the court could not make this determination as a matter of
law, the verdict \47ould be the same" because "Ehe extrinsic
evidence here demonstrates that a three year period was

intended." The AppellaEe Division affirmed without opinion.

Thìs Court granted defendants Leave to appeal, and we now

reverse.

On appeaÌ to this Court, defendants contend that
plaintiff cannot maintain a breach of conËract claim because

Education La\,r S 3012 (1) (b) expressly prohibits a school
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distrj-ct from entering a contracÈ guaranteeing a non-tenured

administrator emplolment for a certaín duration. Defendants

further argue that even if no statutory prohíbition existed, the

contract at issue does not guarantee plaint.iff emplol¡ment for a

set duration. In their view, the contract merely established the

terms and conditions of plaintiff's probationary appointmenL.

Countering defendants, plaintiff argues, in spite of the

elimination of his position due to budget constraints, that
defendant school dist.rict must pay plaintiff's annual- salary for
the specified three year period because the contract, by its
plain terms, clearly and unaïìbiguously accords p1aíntiff the

right to such pa)rment s .

The current version of Education Law S 3012 (1) (b) ,

enacted in f975 , provides:

"Príncipa1s, admínistrators, supervisors and
a1l other members of the supervising staff of
school districts shall be appointed by
the board of education upon the
recommendation of the superintendent of
schools for a probationary period of three
years-l The service of a person appointed to
any of such positions may be discontj-nued at
any time during the probationary period on
the recommendaEion of the superíntendent of
schools, by a majority vote of the board of
education. "

I once the probationary Lerm has expired, the superintendent
of schools shall make a written report recommending appointees
found to be competent, efficient and satisfactory for appointment
on tenure (ECg Education Law S 30L2 Í21). Appointees granted
tenure carìnot be removed except for cause after a heaTing
conducted pursuant to EducaEion Law S 3O2O-a.


