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Historical Overview

Boards of Cooperative Educational Services (“BOCES”) are public regional educational
service entities established under the Education Law as a means to expand educational
opportunities for children and to provide districts with economies of scale in undertaking
educational programs and support services.

The word “cooperative” is key. By means of illustration, the Cooperative Corporations
Law — which predates the creation of BOCES by two decades - defines cooperative
corporations as entities “organized...for the cooperative rendering of mutual help and
service to its members.” Cooperative Corporations Law, section 3(c). A cooperative
corporation does not make profit because “its primary object is not to make profits for
itself as such, or to pay dividends on invested capital, but to provide service and means
whereby its members may have the economic advantage of cooperative action, including
a reasonable and fair return for their product and service.” Cooperative Corporations
Law, section 3(d).

These definitions equally reflect the purposes and principals underlying BOCES.

The election of board members to a BOCES reflects the mission of the BOCES as a
cooperative enterprise as board members are not elected by voters, but by district boards
of education.

Chapter 295 of the Laws of 1993 (the “BOCES Reform Law”’), among other things,
established new procedures for the election of board members and reduced terms of
office from five to three years. Previously, BOCES board members were elected by
school board members and trustees who attended the BOCES annual meeting. The 1993
reform law restructured this process to require that nominations be made by resolution of
a component district and candidates be “voted for by resolution of the component boards
passed at public meetings within each district....” (Governor’s Memorandum of
Approval of Chapter 295 of the Laws of 1993).



Composition and Election of Boards of Cooperative Educational Services

Size of Board and Terms

Upon creation by the Commissioner of Education the BOCES board membership is
established — with no fewer than 5 nor greater than 15 members. Education Law, §
1950(1). The Commissioner may order changes in the number of members of a board,
again within the 5 to 15 member range. Education Law, §1950(2-b). Members serve

three year terms. Terms run from July 1 through June 30 (unless a vacancy is being
filled; see below).

Nominations

Candidates for BOCES board membership are nominated by at least one component
district. The district making a nomination must transmit the resolution doing so in
writing to the BOCES clerk at least 30 days prior to the date of election as designated by
the BOCES president (see below). Education Law, §1950(2-a)(b).

A BOCES board member must be a resident of a component district within the BOCES.
A district may nominate someone who is not a district resident provided that the nominee
is a resident of a component district. Education Law, §1950(9-a).

The BOCES clerk cannot accept a nomination from a component district which currently
has a resident serving on the BOCES unless that member’s office is to expire at the end
of the current year, or unless the size of the board exceeds the number of component
school districts, or unless an unrepresented district declines to nominate someone.
Education Law, §1950(2-a)(b). The board also must reject any nomination of a person
who is not a resident of a component district or who is an employee of a school district in
the supervisory district. Education Law, §1950(9-a) and (9), respectively. See also the
“BOCES Question and Answer” guidance dated 10/27/03 and issued by the SED
Counsel’s office following the BOCES Reform Law discussed above (“Q & A”).

This provision for rejecting nominations is somewhat confusing as subdivision 2-a(c)
also states that “no more than one person residing in a particular component district may
be elected to serve as a member of a board of cooperative educational services at one
time unless the number of seats on such board exceeds the number of component districts
or unless an unrepresented district declines to make a nomination. The scenario could
arise where more than one person nominated resides in a particular component district
and that district does not have resident currently serving on the board, thereby resulting in
a situation where the BOCES clerk would not reject the nomination under subdivision 2-
a(b). See, also, Q&A. See below regarding election outcome in such situation.

The BOCES has a “duty” to encourage nominations from component districts who do not
have a resident serving on the board. Education Law, §1950(2-a)(b).

Designation of Meeting Date for Election of BOCES Members and Budget Vote
Sometime on or before February 1 of each year, the BOCES president must designate a
single date — to occur some time on or after April 16 and on or before April 30 — as the



date on which each component district board must meet for the purpose of electing
members to the BOCES and approving or disapproving the proposed BOCES budget for
the following school year. The school district meeting may be either a regular meeting or
a special meeting. Education Law, §1950(2-a)(b).

The Election

The BOCES clerk must prepare a ballot for election of the BOCES board members. The
ballot must be mailed to each component district no later than 14 days prior to the
meeting date designated by the BOCES board president. Education Law, §1950(2-a)(c).
The ballot must include the name and address of each person nominated. Education Law,
§1950(2-a)(b).

Each component school board is entitled to one vote for each vacant office to be filled. It
may not cast more than one vote, however, for any candidate. It may chose to cast fewer
than the number of votes to which it is entitled. Education Law, §1950(2-a)(c); see also
Q&A.

In the event more than one resident from a component school district would be elected,
unless the number of seats on the BOCES board exceeds the number of component
districts or unless an unrepresented district declines to make a nomination, the candidate
receiving the greatest number of votes is elected and the other candidate(s) residing in
that district is disqualified. Education Law, §1950(2-a)(c).

Candidates are elected by a plurality of the votes cast for the several offices. If there are
positions being filled of different term lengths (i.e. remaining term for a vacancy) the
candidate with the greatest number of votes is entitled to the longest term, and so forth.
Education Law, §1950(2-a)(c). If there is a tie, a run-off election is called by the BOCES
president, to be held within 20 days of the initial vote. If a tie still occurs, lots are drawn.
Education Law, §1950(2-a)(d).

After the meeting, the school district must mail or deliver its completed ballot to the clerk
of the BOCES no later than one business day after the election. Education Law, §1950(2-

a)(c).

Vacancies

If a vacancy occurs prior to January 1 during a school year or during the period starting
five days prior to the deadline for submitting nominations to the BOCES and ending June
30 of the school year, a special election is called to fill the vacancy. The special election
date is designated by the BOCES president and must be not later than 45 days after the
occurrence of the vacancy. Vacancies occurring between January 1 and five days prior to
the nominations deadline are filled at the regular election of board members. Candidates
filling vacancies only serve for the remainder of the term. Education Law, §1950(2-a)(f).
Go to Public Officers Law, § 30 to determine when a vacancy in public office occurs.



Gentleman’s Agreements
Historically one may find that upon formation of the BOCES (or consolidation of school

districts) a “Gentleman’s Agreement” may have been understood, through which
districts, towns, counties or other regions were accorded a certain number of seats on the
newly formed board. These agreements have deep community roots, but have no legal
standing. Appeal of Gravink, 37 Ed. Dept. Rep. 395 (1998).




TAKE OVERS OR TAKE BACKS OF PROGRAMS
UNDER EDUCATION LAW SECTIONS 3014-a AND 3014-b

Susan M. DiDonato
School Attorney
Questar 11
School Attorney Law Conference
June 2007

Overview of Education Law Sections 3014-a and 3014-b

Boards of Cooperative Educational Services provide the means to offer various
educational services on a regional and cooperative basis to participating school districts.
In many instances this provides the economies of scale essential to providing any service.
Whether an educational program is provided directly by a district or by a BOCES is
driven by a multitude of factors — cost, number of students served, administrative and
other overhead costs necessary to provide the program (e.g. equipment for career and
technical programs), quality or perception of quality of service, relationships between
districts and the BOCES, geography — and these factors can change over time causing
districts to send students to BOCES programs, districts to establish programs of their
own, and BOCES to close program or establish new programs.

Education Law sections 3014-a and 3014-b provide a measure of protection to teachers
who otherwise would be excessed and placed upon a PEL list through the “take back™ of
a school district program by the BOCES or the taking over of a BOCES program by a
district (referred to here as “take overs”). Generally, a teacher (as defined for purposes of
these laws) placed in this situation are guaranteed a right to any new position created as a
result of the take over, in order of seniority within each tenure area. Teachers take with
them their tenure status, leave accruals, seniority and salary step placement.

Definition of “Teachers” for Purposes of Sections 3014-a and 3014-b

The term “teachers” has a more limited meaning under the take back law than other
provisions of the Education Law, including Sections 2510 and 3013 which govern
preferred eligibility list (PEL) rights. The term appears to include only classroom
teachers in academic subject areas, teaching assistants and teacher aides. It does not
include school social workers, guidance counselors or school psychologists. See Board
of Education North Tonawanda City School District v. Mills, 263 A.D.2d 574 (3rd Dept.),
appeal denied, 94 N.Y.2d 751 (1999); Fink v. Avon Central School District, 207 A.D.2d
973 (4th Dept. 1994), appeal denied, 85 N.Y.2d 804 (1995).




Rights Under 3014-a and 3014-b

Sections 3014-a and 3014-b afford similar rights to teachers. Both afford tenure and
other rights to teachers in the event a program is taken over by either causing a teacher to

be excessed by the other. Citing the memorandum of support for the addition of section
3014-b:

“Chapter 158 of the Laws of 1972 [Education Law, §3014-a] provides teachers
employed in school district programs taken over by a Board of Cooperative
Educational Services with the same tenure status and other employee rights as
they had acquired in the school district from which the program is taken. 7he
purpose of this bill is to provide the identical protection to teachers in a BOCES
program in the event that program is taken over by a school district.” (NY Legis
Ann, 1975, p 158; emphasis added.)” See Buenzow v. Lewiston-Porter Central
School District, 101 A.D.2d 30, 35; Order aff’d 64 N.Y.2d 676 (1984).

BOCES teachers excessed due to a take over of services by a component school district
are guaranteed a right to new position(s) created in the district as a result of the take over,
in order of seniority within each tenure area. If a teacher elects to accept such a position,
the teacher takes his or her BOCES tenure status, leave accruals, seniority, and salary
step placement. Any teacher entitled to take a position who declines a full time position
with a district retains his or her recall rights on the BOCES PEL.

If more than one district takes over a BOCES program the teachers excessed from the
BOCES due to the take over “shall select the particular school district in which he shall
be considered an employee” where positions are created in more than one school district.
Education Law, section 3014-b(4).

Some additional considerations:

e Once a teacher is determined to have rights under section 3014-b, the teacher
“shall be considered an employee of such school district, with the same tenure
status he maintained in” the BOCES. This right appears to vest immediately by
operation of law and will not be extinguished by the issuance of a recall letter by
the BOCES prior to appointment of the teacher by the district’s board of
education. Education Law, section 3014-b(1); Appeal of Valentine, 38 Ed Dept
Rep 39 (1998).

e The teacher takes with him or her the “length of service credited” by the BOCES.
This may be different than the actual length of service with the BOCES. If a
district credited a new hire with previous service as a teacher by placing the
teacher on a higher salary step, then the district must accept the higher step in the
event of a take back. Appeal of Valentine, supra.




e There must be an excessing of teachers due to the take over for the protections of
3014-b to be triggered. If a District takes over a program and hires new
employees but no teachers are excessed from the BOCES due to the take over,
senior BOCES teachers are not entitled to any right to transfer under 3014-b.
Buenzow v. Lewiston-Porter Central School District, supra.

e The protections of 3014-b must be read in tandem with seniority rights protections
under 2510. Where there is a take over and teachers are excessed, the least senior
teachers within the tenure area(s) affected are excessed. Koch v. Putnam-
Northern Westchester BOCES, 98 A.D.2d 311 (1984); lv. for ap. den. 63 N.Y.2d
607, 895. This is particularly important for special education programs, where
teachers in the “general special education” tenure area can be assigned to a wide
variety of programs. The tenure area controls, not the program.

e The Commissioner has held that a teacher who accepts the new position with the
district under 3014-b is removed from the BOCES PEL. Appeal of Chernoff, (37
Ed Dept Rep 709 ( 1998); Matter of Chernoff v. Mills, et al., Supreme Court,
Albany County, petition to review dismissed (unreported)). More recently,
however, the Court of Appeals held that a teacher who accepts a position with a
BOCES under 3014-a and is later terminated by the BOCES retains a right to be
placed on the district’s PEL pursuant to 2510 and 3013, provided the teacher’s
performance was faithful and competent. Bojarczuk v. Mills, 98 NY2d 663
(2002). The Court of Appeals remanded to the Supreme Court for a
determination of the question of whether the teacher’s performance was faithful
and competent and on appeal of that question, the Appellate Division, Third
Department held that subsequent termination of the probationary teacher by the
BOCES could not be considered. The teacher’s “performance must be evaluated
as of the time that such teacher’s rights became eligible for vesting” for purposes
of establishing PEL rights and not at the time of recall from the PEL list.
Bojarczuk v. Mills, 6 A.D.3d 802, 804 (2004).

When is a Program Taken Over?

Not all changes in student enrollments with a BOCES are caused by a take over of a
program by either a district or a BOCES. Determining when a “program” is “taken over”
can be tricky. In the words of one court “There were as many definitions [of program] as
there were witnesses on the hearing.” Angello v. Board of Cooperative Educational
Services, Steuben County, 80 Misc. 2d 472 (1975); aff’d on opin. of trial court 55 A.D.2d
806 (1976).

The Commissioner has stated:

“Section 3014-b is triggered by two events, a take back by a district of a BOCES
service or program, and a layoff of a BOCES teacher whose position is eliminated



specifically because of the take back. “ Appeal of Valentine, 38 Ed Dept Rep 39
(1998).

In some situations it is clear that a program has been taken over by a district or a BOCES.
For example, if a district has been sending its students to a BOCES alternative education
program and then decides to establish its own alternative education program and no
longer send its students to the BOCES program, the district has taken over a program.

But often it is not that clear. Whether a takeover has occurred will be a question of fact
to be resolved by employing the following analysis:

“In order to determine whether such a takeover has occurred, certain relevant
factors should be considered, including (1) the reason why the school district
withdrew from the BOCES program, (2) the program offered by BOCES, (3) the
new program offered by the school district, (4) whether the programs are
equivalent, (5) the reasons why the school district may have hired new
probationary teachers, and (6) the reasons why the BOCES teachers were
excessed...(citation omitted)” Cooper v. Board of Education of Shenendehowa
Central School District, 206 A.D.2d 811, 812 (1994).

In Cooper, the district discontinued its participation in certain BOCES career and
technical education program areas. The BOCES reduced or abolished certain positions in
these areas. A year later, the district established two new “technology education
programs” that included programs that appeared similar to those previously offered by
the BOCES (e.g. BOCES offered “Vehicle Maintenance/Auto Mechanics” and the
district instituted “Automotive Systems Technology’). There was not take over. The
district was able to show that the new programs “were designed ‘to improve the
instructional offerings...by developing programs that were significantly different from
those available through [BOCES].”” While the course names were similar, the course
content was different. The programs were not equivalent. Further, the district did not
hire new probationary teachers to fill the positions in these new programs.

Analysis of the new program’s course content also led to a finding of no equivalency in
the programs and therefore no take over in Quattrone v. NYSED, 37 A.D.3d 939 (2007).
There, a gifted and talented BOCES program itinerant teacher was excessed “due to lack
of interest in the gifted and talented program.” Two districts had withdrawn from
participating in the program. One of the districts embedded gifted and talented
instruction into their general education classrooms. The other district offered other
“enrichment” type programming for their students but was determined not to be
equivalent to the BOCES program:

“The newly-established enrichment program was more extensive in that it was
available to all students, not just those identified as “gifted,” took into account
numerous factors in determining which students would be considered for it and
offered flexibility in terms of scheduling. Moreover, unlike the BOCES program,
the enrichment program paralleled general classroom instruction and featured



field trips and classroom presentation components.” Quattrone v. NYSED, 37
A.D.3d 939, 940 (2007).

Practical Considerations

“The most obvious of the difficulties which plague section 3014-b is that it does
not provide for its own implementation.” Acinapuro v. BOCES, 89 A.D.2d 329,
338 (1982).

Because of a lack of statutory-directed process, the courts have stepped in an placed
certain responsibilities on the districts and BOCES where a take over is occurring. If a
district or BOCES believes that a take over may be occurring, they should advise one
another and provide information on whether new probationary positions are being created
and/or excessing taking place. In the case of potential excesses, seniority lists by relevant
tenure areas should be provided. There is no waiver by a teacher who takes another
position upon being excessed when the teacher hasn’t been advised that the excess is due
to a take over. Acinapura, supra.

The following rules were laid out in Koch v. Putnam-Northern Westchester BOCES,
supra.:

“First, BOCES must determine which of its teachers were affected by the
takeovers and notify them of the fact of the takeovers and the school districts
involved. Second, BOCES must notify the two districts involved of the relative
seniority of the affected teachers. Third, BOCES must promulgate a preferred
eligible list of candidates for appointment to the newly created positions in the
school districts’ programs established in consequence of the takeovers. Fourth,
Croton and Bedford must fill all such programs with the most senior teachers
appearing on the BOCES list who assert their rights to those positions.”



