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CHILD ABUSE IN THE EDUCATIONAL SETTING

1. LEGISLATIVE HISTORY OF ARTICLE 23-B OF THE EDUCATION LAW

A. Introduction- As part of the Safe Schools Against Violence in Education Act
(Chapter 180 of the Laws of 2000) (Project SAVE), a new Article 23-B of the
Education Law was enacted, effective July 1, 2001. Article 23-B requires certain
school employees to report allegations of child abuse in an educational setting

(Education Law §§1125 through 1133).

B. Legislative Findings and Intent- The legislature finds that the

overwhelming majority of teachers and school personnel provide a skilled, safe
and appropriate learning environment for New York’s schoolchildren. The abuse
of children when they are in educational settings by persons in a position of trust
is an ongoing and persistent problem." As such, the legislature finds the Article
23-B legislation is necessary because this problem is largely unaddressed in state

statute and regulation.

C. Study- During the 2001-02 school year, the New York State Center for School
Safety conducted surveys of school personnel within districts in a selected county
in the New York State. The purpose of the surveys was to explore the impact of

the newly created Schools Against Violence in Education (SAVE) Legislation on

New York State Schools. The Center examined how the schools were responding

! See Historical and Statutory Notes to Article 23-B of McKinney’s Education Law.
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to the legislation. Educators’ responses seemed to indicate that overall, they have
a clear understanding of the requirements of the SAVE Legislation.

D. Reporting under Article 23-B v. Reporting under Social Services Law-
The procedures and duties contained in Article 23-B do not duplicate the
reporting procedures and obligations required by the child abuse provision of
Section 413 of the Social Services Law. There is a critical difference between
Article 23-B of the Education Law and the Social Services Law. The Social
Services Law requires the reporting of suspected abuse or neglect of a child by
someone in the parental relation to the child. By contrast, the Education Law
mandates the reporting of allegations of child abuse specifically in the school or

educational setting by a school employee or volunteer.

II. FEATURES OF ARTICLE 23-B

A. Definitions’
1. Child Abuse:

a. Intentional or reckless infliction of physical injury, serious
physical injury or death;

b. Conduct that creates substantial risk of such injury or
death;

C. Child sexual abuse; and

d. Dissemination of or attempts to disseminate indecent
materials.

? Debra uchs Nadeau, Ed.D. “The Impact of Legislation on School Safety: A Policy Examination in
Selected New York State Districts,” New York State Center for School Safety (March 2003), available at
http://www.mhric.org/scss/brief2.pdf.

3 See ATTACHMENT B.
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2. Educational Setting:

a. Building and grounds of a public school district;

b. vehicles used to transport students to and from school, field
trips, co-curricular and extracurricular activities;

C. sites of field trips, co-curricular and extracurricular
activities; and

d. any other location where direct contact occurs between
students and employees or volunteers.

3. Child: person under the age of 21 enrolled in a New York school
district.

4. Employee: Any person paid by school district; or employee of
contracted service provider; or worker placed in school under
public assistance employment program.

5. Volunteer: Any person, other than an employee, who provides
services to school involving direct student contact.

B. Reporting Procedures and Duties

1. Mandated Reporters

Article 23-B requires a teacher, school nurse, school counselor, school
psychologist, school social worker, school administrator or school board member,
who receives an allegation of child abuse in an educational setting, to promptly
complete a written report form. The form must be personally delivered to the
building administrator in charge of the school in which the alleged abuse

occurred.
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2. Duty to determine reasonable suspicion

The building administrator has the duty to determine if there is a
reasonable suspicion to believe an act of child abuse has occurred. Reasonable
suspicion is determined at the Building level.

Where the building administrator determines reasonable suspicion exists,
the building administrator must:

1. provide a written statement of parental rights to the parent of the
child who is the alleged victim of abuse,

2. provide a written report form to the superintendent and forward

the written report form to appropriate law enforcement authorities.

Where it is determined reasonable suspicion does not exist, the report
form can be expunged from any record kept by the school after a period of five

years from the date of the report, or earlier if authorized by the school district.

3. Investigation of Allegations of Criminal Conduct

The legislature recognized “the investigation of such allegations of
criminal conduct must not be undertaken by school personnel but must be the
responsibility of law enforcement agencies that are trained and qualified to
conduct such investigation.”* The involvement of law enforcement authorities
may trigger other responsibilities contained in Article 23-B for the superintendent,

the district attorney and the Commissioner of Education.

4NY EDUC Ch. 16, T. I, Art. 23-B, Refs & Annos.
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4. Protection from liability

The law also contains new provisions that impose penalties for willful
failure to comply. Importantly, Article 23-B provides protection from civil
liability for those who reasonably and in good faith carry out their duties. There

is also a provision requiring confidentiality of records.

5. No More Silent Resignations

Finally, the law specifically prohibits “silent resignation,” which is an
agreement to withhold the reporting of an allegation in return for the resignation

or voluntary suspension of an employee.

C. Reporting Allegations-Section 1132 of the Education Law requires the
Commissioner of Education to prepare a form that can be used by individuals who are
required to report an allegation and dictates the content of the form.

SEE ATTACHMENT A- Confidential Report of Allegation. Mandated reporters
include: teachers, school guidance counselors, school nurses, school psychologists,
administrators, school social workers, school board members, and other school personnel

required to a hold a teaching or administrative license or certification.

80-20-64695 5



D. Duties of school administrators and superintendents upon receipt of a

written report alleging child abuse in the educational setting (Education Law

§1128)
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1. Duties of Employees- When a mandated reporter receives an

allegation of child abuse by an employee or volunteer in an educational
setting, he or she must take the following steps:
a. Upon receipt of an oral or written allegation of child abuse
in an educational setting, the employee must promptly complete a
report form. SEE ATTACHMENT A- Confidential Report of
Allegation.
b. Upon completion of the report form, the employee must
personally deliver it to the school building administrator of the
school in which the child abuse allegedly occurred.
c. If the allegation(s) involves a child who was allegedly
abused by an employee or a volunteer of a school in another school
district, the employee must promptly forward the report form to the
superintendent of schools of the school district of attendance and
the school district where the abuse allegedly occurred.

2. Duties of School Building Administrators- In all cases, upon receipt

of a report form, the school building administrator must review the form
and determine if there is reasonable suspicion to believe an act of child
abuse, as defined by law, has occurred. ATTACHMENT B contains

definitions of child abuse and the portion of the penal laws relating to sex



offenses and obscenity. These definitions should be utilized when making
a determination of reasonable suspicion.

If the school administrator finds reasonable suspicion to believe an
act of child abuse has occurred, additional steps must be taken. The steps
differ depending upon the individual who has made the allegation.

a. When a child makes the allegation:

1. Promptly notify the parent of the child that an allegation of child

abuse in an educational setting has been made.

2. Promptly provide the parent with the written statement of

parental rights, responsibilities and procedures prepared in

accordance with the Commissioner’s regulations (8§ NYCRR

§100.2(hh)). A copy of a parental rights statement is attached as

ATTACHMENT C.

3. Promptly provide a copy of the completed report form to the

superintendent.

4. Promptly forward a copy of the completed report form to the

appropriate law enforcement authorities. The report to law

enforcement may not be delayed by reason of inability to contact
the superintendent.

b. When the Parent Makes the Allegation:
1. Promptly provide the parent with the written statement setting

forth parental rights, responsibilities and procedures prepared in

80-20-64695 7



80-20-64695

accordance with the Commissioner’s regulations (8§ NYCRR

§100.2(hh)).

2. Promptly provide a copy of the completed report form to the

superintendent.

3. Promptly forward a copy of the completed report form to the

appropriate law enforcement authorities. The report to law

enforcement may not be delayed by reason of inability to contact
the superintendent.
c. When a Person other than the Parent or the Child Makes the
Allegation:

1. Promptly notify the parent of the child that an allegation of child
abuse in an educational setting has been made.

2. Promptly provide the parent with the written statement of
parental rights, responsibilities and procedures prepared in accordance
with the Commissioner’s regulations (8 NYCRR §100.2(hh)).

3. Ascertain from the reporting employee the source and basis for
the allegation and complete that portion of the report form.

4. Promptly provide a copy of the completed report form to the
superintendent.

5. Promptly forward a copy of the completed report form to
appropriate law enforcement authorities. The report to law enforcement

may not be delayed by reason of inability to contact the superintendent.
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3. Duties of Superintendent -In the majority of cases, the building

administrator will receive the completed report form from an employee
and make the reasonable suspicion determination. However, there are
situations in which the superintendent will receive the report form
directly. In that instance, the Superintendent will be responsible for
making the determination of reasonable suspicion. Examples of such
situations include:
a. Where the school building administrator is essentially the
immediate recipient of an oral or written allegation and is required
to complete the report form;
b. Where it is alleged that an employee or volunteer of a
school other than a school, within the school district where the
child attends, abused a child.
c. In addition, a superintendent may receive an oral or written
allegation of child abuse in an educational setting from local law
enforcement officials or from child protective services. In these
cases, the superintendent would be responsible for completing the
report form and, subsequently, making the reasonable suspicion
determination.
d. If the superintendent finds reasonable suspicion to believe that
an act of child abuse has occurred, as defined by law, additional
steps must be taken which differ depending on the individual who

has made the allegation.
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e. Where the Child Makes the Allegation:

1. Promptly notify the parent of the child that an allegation
of child abuse in an educational setting has been made.

2. Promptly provide the parent with the written statement of
parental rights, responsibilities and procedures prepared in
accordance with the Commissioner’s regulations (8§ NYCRR
§100.2(hh)).

3. Promptly forward a copy of the completed report form to
the appropriate law enforcement authorities.

f. Where the Parent Makes the Allegation:

1. Promptly provide the parent with the written statement of
parental rights, responsibilities and procedures prepared in
accordance with the Commissioner’s regulations (8§ NYCRR
§100.2(hh)).

2. Promptly forward a copy of the completed report form to
the appropriate law enforcement authorities.

g. Where a Person other than the Parent or the Child Makes the
Allegation:

1. Promptly notify the parent of the child that an allegation
of child abuse in an educational setting has been made.

2. Promptly provide the parent with the written statement of

parental rights, responsibilities and procedures prepared in
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accordance with the Commissioner’s regulations (8§ NYCRR
§100.2(hh)).

3. Ascertain from the reporting employee the source and
basis for the allegation and complete that portion of the form.

4. Promptly forward a copy of the completed report form to
the appropriate law enforcement authorities.

5. In all cases, where a completed report is forwarded to the
appropriate law enforcement authorities and the employee or
volunteer alleged to have committed an act of child abuse holds a
certification or license issued by the State Education Department,
the superintendent must also refer the report to the Commissioner

of Education.

4. Expungement- A report that does not, after investigation, result in a
criminal conviction shall be expunged from any record which may be kept
by a school or school district with respect to the subject of such a report
after a period of five years from the date of the making of such report or at

such earlier time as such school or school district determines.

5. Penalty Provisions- The requirements of the law are mandatory.

Willful failure of an employee to prepare and submit a report form as
required by the law is a Class A misdemeanor. The law also provides that

a willful failure of a school building administrator or superintendent to

11



80-20-64695

forward a copy of the report form to the appropriate law enforcement
authority is a Class A misdemeanor. In addition, the Commissioner of
Education can fine a school building administrator or a superintendent up
to $5,000 for failure to forward a copy of the completed report form to the

appropriate law enforcement authorities.

6. Immunity Provisions- The law provides immunity from civil liability

for employees, volunteers, school building administrators and
superintendents who reasonably and in good faith make a report of child
abuse in an educational setting in the manner described in the law. The
law also provides immunity from civil liability to school building
administrators and superintendents who reasonably and in good faith
forward a copy of the report form to a person or agency as required by law

and in the manner described in the law.

7. Confidentiality of Records- In general, the only persons in the district

authorized to receive the written report form and any related materials are
the school building administrator and the superintendent. The law
requires that all reports, records, photographs and other material submitted
remain confidential. They may not be disclosed except to law
enforcement authorities involved in a criminal investigation of child abuse
in an educational setting or as expressly authorized by law or pursuant to a

court—ordered subpoena.
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Willful disclosure of a confidential written record to an
unauthorized person is a class A misdemeanor. Article 23-B requires
school building administrators and superintendents to exercise reasonable

care to prevent unauthorized disclosure.

8. Duties of District Attorneys- Where a criminal investigation is

undertaken in response to a report forwarded to the appropriate law
enforcement authorities, the district attorney must notify the
superintendent of the school district where the acts of child abuse occurred
and the superintendent of the school district where the child attends, if
different, of the following:
a.  An indictment;
b.  The filing of an accusatory instrument;
c.  The disposition of the criminal case; or,
d.  The suspension or termination of the investigation.
e.  Where a criminal conviction is obtained for a crime involving
child abuse in an educational setting by a licensed or certified
school employee, the district attorney is required to notify the
Commissioner of Education, as well as the superintendent of the
school district in which the acts of child abuse occurred and the
superintendent of the school district where the child attends, if

different.
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9. Duties of the Commissioner of Education- Upon receiving

notification of conviction from a district attorney, the Commissioner of
Education must begin proceedings against the convicted individual
pursuant to Part 83 of the Commissioner’s regulations to determine
whether the individual possesses good moral character. The determination
may result in additional action taken against the individual related to his or
her license or certification. The Commissioner has also issued the form
attached as ATTACHMENT A that must be used for the recording and
transmission of allegations of child abuse in educational settings. The
Commissioner and the Board of Regents also promulgated §100.2(hh)(2),
which sets forth the training requirements relating to child abuse in an

educational setting.

10. Unreported Resignations or Voluntary Suspensions- The law

prohibits school building administrators or superintendents from agreeing
to withhold from the appropriate law enforcement authorities, a
superintendent or the Commissioner of Education, where appropriate, an
allegation of child abuse in an educational setting on the part of any
employee or volunteer as required by law, in return for the resignation or
voluntary suspension of the alleged perpetrator. Violation of this
prohibition can result in a class E felony charge and a civil penalty of up

to $20,000.
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E. Notifying Parents- When it has been determined that reasonable suspicion

exists concerning a reported allegation of child abuse in an educational setting,
the building administrator must promptly notify the parents and forward a copy of

the report to the superintendent and to appropriate law enforcement authorities.

F. School Violence Prevention and Intervention Training- Two training

requirements specifically apply to school districts. The Professional Development
Plan (PDP) regulations [100.2(dd)] were amended to include school violence
prevention and intervention training as required content for these plans. The
language of the regulation calls for each plan to include a two-hour training
similar to what is required for new applications for Part 80 certification. In
essence, this training could be viewed as a "survey course" that provides a range
of information covering six required components. This is a "one-time"
requirement for current staff. In order to develop skills associated with prevention
and intervention of school violence, districts should also consider including a
broader range of opportunities for training in their PDPs based upon local data

and needs.

The second aspect for training is the superintendent’s conference day
requirement. This is an annual expectation. It requires districts to provide
appropriate violence prevention and intervention training within the context of
such conference days. The content and duration for this training is up to local
discretion. It is possible for the two-hour PDP requirement to be included within

the context of the superintendent’s conference day. The NYSCSS has developed
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training materials for the two-hour training entitled "Setting the Stage for Safer

Schools."

G. Uniform Violent Incident Reporting System- At their June meeting, the

Board of Regents adopted subdivision (gg) of Section 100.2 of the regulations of
the Commissioner concerning the Uniform Violent Incident Reporting System.
SEE ATTACHMENT D. The regulation defines the types of violent or
disruptive incidents about which information must be collected on an incident-by-
incident basis. In addition, it spells out the expected content for each individual
incident report. Schools must submit an annual report on violent and disruptive
incidents. SEE ATTACHMENT E. This report will include copies of individual

incident reports, as well as a summary report.

The Department has the responsibility for developing a system to be used
to collect data on individual incidents, including the form in which summary data
will be provided by school districts. Schools will soon receive a copy of a data
collection form that includes all of the data elements set forth in the regulation. A
template for this form will be able to be downloaded from the Department’s
website for use by school districts. Districts may choose either to use this form, or
to collect the data elements contained in this form by way of their existing data

collection programs.
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H. Article 23-B Case Law

1. Appeal of S.S., Dec. No. 14,852 (2003)

Facts: A student engaged in disruptive behavior by refusing to go to class and failing to
respond to his teacher’s questions. As a result, his mother was called and came to the
school. When the student’s mother attempted to put a coat on her son, he struggled to
keep it off, yelled and banged his arms against the table, and dropped to the floor.
Subsequently, the student’s mother began to hold him down on the floor with the
assistance of a school employee. The principal then came in and asked his mother if he
could take her place on the floor. The principal then grabbed the student’s wrist and held
them while the mother called the student’s grandmother. The student eventually became
calm and when he left the room, the mother noticed red marks on her son’s wrists that
looked like impressions of fingernails, which were partially covered with band-aids that
the student claimed had been put on earlier in the day. The student also had a scrape on
his knees, which had a band-aid on it, and a bruise on his arm. As a result, the mother met
with the superintendent, claiming that the principal had committed an act of child abuse
when he repositioned her son’s arm. The Superintendent spoke with all the school
employees who were involved or witnessed the incident as well as the student’s mother,
but did not speak to the student. The superintendent then informed the student’s mother
that she was scheduled to discuss her child abuse allegations with the Board of
Education. The superintendent found that the principal had “used minimal and
appropriate physical contact” and that no act of child abuse occurred. The board met
with the mother for a second time to discuss her child abuse allegation. The mother
requested a more complete investigation and a report to the NY State Police. The board
instructed the superintendent to inform the State Police of the mother’s allegations, which
he did.

Claim: Petitioner, the student’s mother, alleged that the Respondent, superintendent,
failed to comply with the child abuse in an educational setting reporting requirements
contained in Article 23-B of the Education Law. Specifically, she alleged the
Superintendent did not provide her with either the report form or a written statement
setting forth parental rights, responsibilities and procedures. The parent further alleged
the Superintendent did not interview all the witnesses to the alleged child abuse, willfully
withheld information from the Board, and willfully obstructed a proper investigation of
her child abuse allegation.

Rule: Pursuant to Education Law §§1126 and 1128, where a superintendent receives an
allegation of child abuse in an educational setting, he or she must complete the report
form and determine whether there is a reasonable suspicion to believe that an act of child
abuse has occurred. If the superintendent finds reasonable suspicion to believe that an act
of child abuse has occurred, additional steps must be taken which differ depending on the
individual who has made the allegation. If, as in this case, a parent makes the allegation,
the superintendent must promptly provide the parent with a written statement setting forth
parental rights, responsibilities and procedures prepared in accordance with the
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Commissioner's regulations (8 NYCRR §100.2(hh)) and forward a copy of a written
report form to the appropriate law enforcement authorities (Education Law §1128[2]).

Holding: the Commissioner held the Superintendent complied with Article 23-B of the
Education Law.

Reasoning: the Superintendent complied with Article 23-B’s reporting requirements.
After receiving the parent’s allegation that the principal had abused the student, the
Superintendent investigated the allegation and completed the report form as required by
Education Law §1126(1)(a). Article 23-B does not require that parents receive a copy of
the report form. Furthermore, after conducting an investigation, the Superintendent
determined there was no reasonable suspicion upon which to believe an act of child abuse
had occurred. Therefore, he was not required to forward the report form to law
enforcement authorities or to provide the parent with a written statement setting forth
parental rights, responsibilities and procedures (Education Law §1128).

ATTACHMENT F — Article 23-b of the Education Law — Child Abuse in the

Educational Setting
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III. CHILD ABUSE REPORTING PURSUANT TO THE SOCIAL SERVICES LAW

A.

80-20-64695

Required Reporting

1.

School officials must report to the New York State Central
Register of Child Abuse and Maltreatment and Child Protective
Services (CPS) any reasonable suspicion that student is being
abused or maltreated. Social Services Law § 413(1)

If a school staff member suspects abuse, he/she must immediately
notify head of school, who is then also mandated to make the
report to the NYS Central Register and CPS.

Note: While the law does not require duplicate reports of the same
incident from the same institution, both mandated reporters
are liable to ensure a report is made.

Discretionary Reporting (Social Services Law § 414)

Any person who has reasonable cause to suspect child abuse or
maltreatment may make a report.

Reporting Method (Social Services Law § 415)

1.

2.

Reports should be made immediately by telephone or by facsimile.

Oral reports should be made to statewide central register, unless
local plan states that reports are to be made to local CPS.

a. NYS Central Register of Child Abuse and Maltreatment
hotline phone numbers are:

1) 1-800-342-3720 (general)
i) 1-800-635-1522 (mandated reporters)

Any oral report must be followed by written report within 48
hours.

Written reports are to be made to local CPS, except that reports
regarding children in residential care are to be made to statewide

central register.

Written reports must be made on the Commissioner of Social
Services form, and must include the following information:
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a. Names and addresses of child and his/her parents/

guardians;

b. Name and address of residential care facility or program, if
applicable;

C. child’s age, sex and race;

d. Nature and extent of injuries, abuse or maltreatment,

including evidence of prior injuries, abuse or maltreatment
to child or his/her siblings;

€. name of alleged perpetrator (if known);
f. Person making report and where he/she can be reached;
g. Actions taken by reporting source.

Photographs of Visible Trauma (Social Services Law § 416)

1. Where report is made in individual’s capacity as member of
school staff, person in charge (Principal) must take, or cause to be
taken, color photographs of any visible trauma.

2. If medically indicated, radiological examination should be done.
Immunity

School officials making reports of suspected abuse in good faith are
immune from civil and criminal liability for making the report. Social
Services Law § 419. Sclar v. Fayetteville-Manlius Sch. Dist., 753
N.Y.S.2d 636 (4th Dept. 2002) (School district which, in good faith,
reported suspected educational neglect was immune from civil liability)

Penalties Social Services Law § 420

1. Failure of those required to report suspected abuse is a class A
misdemeanor.

2. Knowing or willful failure to report abuse when required may
result in civil liability for damages proximately caused by that
failure.

20



G. Duty of School

1. Each school must annually provide teachers and all other school
officials the following information in writing:

a. Explanation regarding the reporting of drug abuse, child
abuse, and child abuse in an educational setting;

b. Explanation of immunity provisions.

2. Commissioner of Education furnishes school districts with
requisite information, updated annually.

H. Right to Request Findings of the Investigation
(Social Services Law § 422, Mental Hygiene Law § 45.07)

1. The mandated reporter who makes a report may exercise the right
to request the findings of the investigation.

1. Relevant Case Law

1. Appeal of Gottlieb, Dec. No. 12,592 (1991)

Facts: On November 16, 1990, the school guidance counselor interviewed a 4 grade
student in her office. This interview was prompted by a conversation the counselor had
with the school nurse, in which the nurse advised counselor that the student was taking
Ritalin to treat attention deficit disorder. During the interview, the student revealed
specific information which caused the counselor to believe that the student might be the
target of abuse by petitioner. She subsequently referred the case to the school principal
who evaluated the information and notified the New York Central Register for Child
Protective Services (“CPS”). On November 20, 1990, a CPS investigator interviewed the
student and his sister. The principal filed a written report with CPS on January 9, 1991.

Claim: Petitioner challenges the actions of Massapequa School District administrators
regarding his son, a 4 grade student, and contends that the Commissioner issue an order
directing the District to provide a reason in writing for its actions, copies of all school
records relating to his son, the District’s policy concerning children on medication, and
the District’s procedures for addressing suspected cases of child abuse.

Rule: School personnel are required to report suspected child abuse cases to local child
protective services, and officials reporting such cases in good faith are granted civil and
criminal immunity under Social Services Law § 419.

Holding: The Commissioner dismissed petitioner’s appeal because no evidence

indicated that the school guidance counselor acted with gross negligence or that his
reporting suspected abuse constituted willful misconduct.
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Reasoning: It was within Ms. the school guidance counselor’s authority to meet with the
student, especially in light of the information provided by the school nurse and
petitioner’s past history, which included a prior referral to CPS followed by mandated
family counseling. The student’s statements to the counselor clearly gave her reasonable
cause to suspect that he was being abused or maltreated. Although petitioner introduced
affidavits of the student denying that petitioner beat or punished him, the Commissioner
did not find them credible in light of the affidavits of the school counselor, the school
nurse, and the potential for the exercise of undue influence upon the student by petitioner.

2. Kimberly S.M. by Mariann D.M. v. Bradford Cent. Sch. Dist., 649
N.Y.S5.2d 588 (4th Dept. 1996)

Facts: A sixth-grade student told her teacher (a mandatory reporter) that an uncle
sexually abused her while she was living with him during school vacations over the
course of two years. On the mistaken theory that the uncle was not reportable as a
“person legally responsible” for the child, the teacher did not report the allegation, and
the student continued to spend her school vacations at her uncle's house.

Rule: A mandated reporter may be held liable for breach of duty to report suspected
cases of child sexual abuse even though it might ultimately be determined that abuse was
not committed or not allowed to have been committed by a person who is legally
responsible for a child.

Holding: Mandatory reporters should report reasonable suspicions of child abuse, even if
they are uncertain whether or not the situation fits the legal definition. Parenthetically, if
a mandatory reporter is certain that the situation does not fit the legal definition of child
abuse, a report would not be in good faith and could be considered willful misconduct,
thereby not immunizing the mandatory reporter from criminal and civil liability.

Reasoning: The appellate court ruled that the teacher could be held liable for failure to
report because the uncle was indeed a reportable custodian or person legally responsible
for the child's care—as a person in whose care the child had been entrusted—during the
child's extended visits with him because it was clearly unreasonable for the teacher to fail
to report the uncle given the facts she knew, as such facts created a "reasonable
suspicion" that child abuse had occurred.

3. Selapack v. Iroquois CSD et al., 794 N.Y.S.2d 547 (4th Dept. 2005)

Facts: Plaintiff-parents commenced an action alleging defamation and intentional
infliction of emotional distress based on defendants’ alleged filing of a report of
plaintiffs’ suspected child abuse and maltreatment with CPS. Defendants appealed an
order granting plaintiffs’ motion to compel which required the disclosure of the name of
the person who reported alleged incidents of child abuse to CPS.

Rule: Reports made to the central register must be kept confidential and are only made
available to certain persons and agencies listed in the statute.
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Holding: The trial court was incorrect in concluding that it had the implied power to
disclose the name of the reporter to the plaintiffs.

Reasoning: The Appellate Division acknowledged that it will be difficult for the
plaintiff-parents to pursue their lawsuit without the name of the person who reported the
suspected abuse. However, the court found no exception in the law that would allow
disclosure of the name of the reporter in furtherance of litigation against that reporter.
Moreover, the court concluded that such disclosures would discourage mandated
reporters from making reports of suspected abuse. In fact, Justice Jerome Gorski’s
concurrence, notes that the court’s ruling “appears to foreclose a court from ordering
disclosure of the identity of even a bad faith reporter.”

4. Deleon v. Putnam Valley Bd. of Educ., No. 03-10274, 2006 U.S. Dist.
LEXIS 3337 (S.D.N.Y. Jan. 26, 2006)

Facts: School officials made two reports of suspected child abuse by a child’s parents. In
each case, CPS investigated and concluded that the report was unfounded. Plaintiff-
parents filed a civil rights lawsuit claiming that the second report was racially motivated.
A federal magistrate permitted the parents’ attorney (for the “attorney’s eyes only”) to
learn the identity of the school official who made the child abuse report and ruled that the
parents could depose the school official in connection with the lawsuit. The school
district then sought, and secured a protective order from the Southern District court
prohibiting disclosure of the school official’s identity.

Rule: Under the Social Services Law, the identity of persons making a report is
confidential and may not be disclosed.

Holding: Confidential information regarding the identities of the school officials who
reported the child abuse at issue could not be disclosed to the plaintiff who filed claims of
racial discrimination.

Reasoning: The state’s compelling interest in keeping the identities of school officials
who report suspected child abuse confidential would be frustrated if such confidential
information had to be disclosed “upon demand” by a litigant claiming racial
discrimination. The court emphasized that the idea that plaintiffs in this case needed the
identity of the school official who reported the child abuse in order to establish a case of
discrimination underscores the reasons why reporters have been shielded from liability
for false reports. Therefore, at a minimum, before breaching the privacy provided to
mandated reporters by statute, a plaintiff ought to be able to offer some evidence of bad
faith independent of the identity of the mandated reporter. Thus, the District Court did
not foreclose the release of the identity of a mandated reporter to litigants. However, it
set a very high standard before such disclosure may be considered.
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CHILD ABUSE IN AN EDUCATIONAL SETTING

- ﬂfTAc:HHEU‘F A CONFIDENTIAL REPORT OF ALLEGATION
SUBJECT CHILD PARENT OF SUBJECT CHILD
Name Name
Last First MI T
Address Address (if different)
School
Grade Sex (M, F, Unknown)
| Age or Birthday (Mo/Day/Yr)

SOURCE OF ALLEGATION (Check as Appropriate)

O Child O Parent O Other - Name Relationship to Child (if any)

ALLEGED PERPETRATOR (EMPLOYEE OR VOLUNTEER)

Name School District
School Building School Position
SPECIFIC ALLEGATION

Use this space to provide information o describe or explain the circumstances surrounding the allegation.
(attach additional sheeis if necessary)

REPORTER INFORMATION

O School personnel required to hold teaching or administrator license or certification

Name School District

School Address SchoolTelephone

Relationship to Child (if any)

O Teacher O School Guidance Counselor O School Nurse O School Psychologist
O  Administrator O School Board Member O School Social Worker

Date Submitted to Administrator / / / Signature

FOR ADMINISTRATOR USE ONLY FOR SUPERINTENDENT OF SCHOOL USE ONLY
Reasonable Suspicion Yes No | Reasonable Suspicion Yes No
Date Submitted to Superintendent / / Date Submitted to Law Enforcement /
Name/Signature Name/Signature

Date Submitted to Law Enforcement / / Date Submitted to Commissioner /
Name/Signature Name/Signature

-




	D. Duties of school administrators and superinten
	1. Duties of Employees-  When a mandated reporter receives an allegation of child abuse by an employee or volunteer in an educational setting, he or she must take the following steps:
	2. Duties of School Building Administrators- In all cases, upon receipt of a report form, the school building administrator must review the form and determine if there is reasonable suspicion to believe an act of child abuse, as defined by law, has occur
	If the school administrator finds reasonable suspicion to believe an act of child abuse has occurred, additional steps must be taken. The steps differ depending upon the individual who has made the allegation.
	a. When a child makes the allegation:
	1. Promptly notify the parent of the child that an allegation of child abuse in an educational setting has been made.
	2. Promptly provide the parent with the written s
	3. Promptly provide a copy of the completed report form to the superintendent.
	4. Promptly forward a copy of the completed report form to the appropriate law enforcement authorities.  The report to law
	enforcement may not be delayed by reason of inability to contact
	the superintendent.
	b. When the Parent Makes the Allegation:
	1. Promptly provide the parent with the written s
	2. Promptly provide a copy of the completed report form to the superintendent.
	3. Promptly forward a copy of the completed report form to the appropriate law enforcement authorities.  The report to law enforcement may not be delayed by reason of inability to contact the superintendent.
	c. When a Person other than the Parent or the Child Makes the Allegation:
	1. Promptly notify the parent of the child that an allegation of child abuse in an educational setting has been made.
	2. Promptly provide the parent with the written s
	3. Ascertain from the reporting employee the source and basis for the allegation and complete that portion of the report form.
	4. Promptly provide a copy of the completed report form to the superintendent.
	5. Promptly forward a copy of the completed report form to appropriate law enforcement authorities.  The report to law enforcement may not be delayed by reason of inability to contact the superintendent.
	4. Expungement- A report that does not, after investigation, result in a criminal conviction shall be expunged from any record which may be kept by a school or school district with respect to the subject of such a report after a period of five years from
	5. Penalty Provisions- The requirements of the law are mandatory.  Willful failure of an employee to prepare and submit a report form as required by the law is a Class A misdemeanor.  The law also provides that a willful failure of a school building admi

	Willful disclosure of a confidential written record to an unauthorized person is a class A misdemeanor.  Article 23-B requires school building administrators and superintendents to exercise reasonable care to prevent unauthorized disclosure.
	8. Duties of District Attorneys- Where a criminal investigation is undertaken in response to a report forwarded to the appropriate law enforcement authorities, the district attorney must notify the superintendent of the school district where the acts of
	a.      An indictment;
	b.      The filing of an accusatory instrument;
	c.      The disposition of the criminal case; or,
	d.      The suspension or termination of the investigation.
	e. Where a criminal conviction is obtained for a crime involving child abuse in an educational setting by a licensed or certified school employee, the district attorney is required to notify the Commissioner of Education, as well as the superintendent of
	9. Duties of the Commissioner of Education- Upon 
	10.  Unreported Resignations or Voluntary Suspensions- The law prohibits school building administrators or superintendents from agreeing to withhold from the appropriate law enforcement authorities, a superintendent or the Commissioner of Education, wher

